














rate	characterization	 is	 that	many	students	hold	views	on	 freedom	of	ex-






















importance	 in	determining	 the	on-campus	climate	 for	 free	 speech.	Addi-
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is	 the	 focus	of	 this	 Essay	 (which	will	 be	 referred	 to	herein	as	 “Villasenor	
2017”	to	distinguish	it	from	the	other	surveys	cited	in	this	Essay),	in	October	
2017,	the	Foundation	for	Individual	Rights	in	Education	(FIRE)	released	the	
results	 of	 a	 survey	 (“FIRE	 2017”)	 conducted	 in	May	 and	 June	of	 2017	of	
1,250	 undergraduates	 at	 two-	 and	 four-year	 institutions	 in	 the	 United	
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ments	 to	 imminent	 lawless	 action	 and	 (separately)	 defamation,	 online	












Data	collection	 for	 this	 survey	was	overseen	by	 the	RAND	Survey	Re-
search	 Group	 (RAND	 SRG).16	 Prospective	 respondents	 who	 answered	 an	




















































































2015.26	 Sixty-nine	 percent	 of	 the	 students	 sampled	 self-identified	 as	 fe-
male.27	Women	do	indeed	outnumber	men	among	college	students,	though	
not	to	the	extent	reflected	in	this	sample.	To	account	for	this	difference,	the	
results	 presented	 here	 have	 been	weighted	 for	 gender	 to	 target	 a	 fifty-
seven	 percent/forty-three	 percent	male/female	 gender	 ratio.28	 Gender29	
was	the	only	factor	for	which	the	responses	in	this	survey	were	weighted.	




the	high	 school	 graduation	 location31	of	 twenty-one	percent	of	 respond-
ents;	the	South	has	thirty-eight	percent	of	the	US	population	and	was	the	
high	school	graduation	location	of	thirty-seven	percent	of	respondents;	the	
Midwest	has	 twenty-one	percent	of	 the	US	population	and	was	 the	high	
	
	26	 NAT’L	CTR	FOR	EDUC.	STATISTICS,	Total	Fall	Enrollment	in	Degree-granting	Postsecondary	Institutions,	






dent,	 and	 Control	 of	 Institution:	 Selected	 Years,	 1947	 Through	 2026,	 DIGEST	 OF	 EDUCATION	














U.S.	 CENSUS	 BUREAU,	 United	 States	 Population	 Growth	 by	 Region,	 U.S.	 CENSUS	 BUREAU,	







































































fronts.	 Should	 the	 protest	 leader’s	 statements	 be	 protected	 by	 the	 First	
Amendment?	
The	protest	leader’s	exhortation	runs	afoul	of	the	Brandenburg	stand-






	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree36	 24%	 25%		 27%		 22%	 23%	 26%	 16%	 35%	
Disagree	 76%	 75%		 73%		 78%	 77%	 74%	 84%	 65%	





































swered	 the	Question	 1A,	 and	 another	 half-answered	Question	 1B.41	 The	




















































	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 44%	 43%	 51%	 42%	 43%	 45%	 39%	 50%	
Disagree	 56%	 57%	 49%	 58%	 57%	 55%	 61%	 50%	







	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 45%	 44%	 53%	 42%	 44%	 45%	 41%	 50%		
Disagree	 55%	 56%	 47%	 58%	 56%	 55%	 59%	 50%		
N	(unw.)	 751	 343	 131	 225	 571	 180	 502	 249	
	
When	comparing	tabulations	between	questions	1A	and	1B,	the	results	
suggest	 that	 students	 have	 very	 similar	 attitudes	 toward	 defamation	 re-
gardless	of	whether	the	diner	receives	rude	or	extremely	rude	service.	In	
other	words,	across	 the	different	 subcategories	 in	Tables	2A	and	2B,	 the	
degree	to	which	the	diner	in	this	vignette	is	the	victim	of	rude	service	has	
no	notable	impact	on	the	responses.		































ternet,	writing	 that	 “‘the	content	on	 the	 Internet	 is	as	diverse	as	human	
thought.’	We	agree	with	[the	district	court’s]	conclusion	that	our	cases	pro-




























	 	 Political	Affiliation	 Type	of	college	 Gender	
Level	of	pro-
tection	 Total		 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
Less	 (option	
1)	 15%	 15%	 18%	 13%	 16%	 13%	 14%	 18%	
Same	 (op-
tion	2)	 76%	 75%	 70%	 80%	 76%	 75%	 81%	 69%	
More	 (op-
tion	3)	 		9%	 10%	 13%	 		7%	 		8%	 13%	 	6%	 14%	




applied	 equally	 broadly	 in	 online	 and	offline	 contexts.	 For	 example,	 sev-
enty-six	percent	of	 respondents	overall	 stated	 that	online	 speech	 should	
receive	the	same	level	of	protection	as	face-to-face	speech,	and	among	the	
























ever,	 indicate	 that	 many	 respondents	 believe	 that	 anonymous,	 online	
speech	deserves	less	protection:	
Q4:	Some	social	media	apps	are	designed	specifically	to	enable	people	to	

















	 	 Political	Affiliation	 Type	of	college	 Gender	
Level	of	pro-
tection	 Total	 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
None	
(option	1)	 27%	 28%	 29%	 25%	 27%	 29%	 30%	 24%	
Less	
(option	2)	 37%	 39%	 35%	 37%	 39%	 29%	 35%	 40%	
Same	
(option	3)	 36%	 34%	 36%	 38%	 34%	 41%	 36%	 36%	























The	 Court	 originally	 identified	 “true	 threats”	 as	 unprotected	 in	 its	 1969	
Watts	v	United	States	decision,	but	provided	no	real	guidance	on	what	con-
stitutes	a	“true	threat.”47	Over	three	decades	 later	 in	 its	Virginia	v.	Black	
ruling	 in	2003,	the	Court	provided	a	more	substantive	discussion	of	what	
constitutes	a	“true	threat,”	writing:	
True	 threats	 encompass	 those	 statements	where	 the	 speaker	means	 to	
communicate	a	serious	expression	of	an	intent	to	commit	an	act	of	unlaw-
ful	 violence	 to	 a	 particular	 individual	 or	 group	 of	 individuals	 .	 .	 .	 .	 The	
speaker	need	not	actually	intend	to	carry	out	the	threat.	Rather,	a	prohibi-





























Readers	 of	 the	 Virginia	 v.	 Black	 ruling	 who	 focus	 on	 the	 phrases	
“speaker	means	to	communicate	a	serious	expression	of	an	intent	to	com-
mit”	 violence	 and	 “intent	 of	 placing	 the	 victim	 in	 fear	 of	 bodily	 harm	or	
death”	find	support	for	a	subjective	standard.	Readers	who	instead	focus	
on	 the	 phrase	 “[t]rue	 threats	 encompass	 those	 statements”	 (emphasis	
added)	can	find	support	for	an	interpretation	that	“encompass”	means	that	







son	 requires	 proof	 of	 the	 defendant’s	 subjective	 intent	 to	 threaten”	 or	
whether	it	is	enough	to	show	that	a	“reasonable	person”	would	regard	the	
statement	as	threatening.52	




the	more	 fundamental	 question	 of	 what	 the	 First	 Amendment	 itself	 re-
quires.	Therefore,	while	 it	 is	clear	 that	“true	threats”	are	outside	of	First	
Amendment	protection,	post-Elonis	 the	 issue	of	what	 constraints,	 if	 any,	
the	First	Amendment	itself	might	place	on	the	application	of	criminal	threat	















































	 	 Political	Affiliation	 Type	of	college	 Gender	
Option	 Total	 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
1	 23%	 19%	 32%	 24%	 23%	 24%	 24%	 22%	
2	 22%	 26%	 21%	 19%	 22%	 21%	 15%	 31%	
3	 16%	 17%	 17%	 16%	 16%	 15%	 15%	 17%	
4	 39%	 38%	 30%	 41%	 39%	 40%	 46%	 30%	







ents.	 This	 is	 unsurprising,	 given	 that	 federal	 appeals	 courts	 have	 also	















































	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total	 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 36%		 35%		 46%	 34%	 35%	 40%		 27%	 49%	
Disagree	 64%		 65%		 54%	 66%	 65%	 60%	 73%	 51%	






	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 41%	 40%	 43%		 43%	 41%		 41%	 34%	 51%	
Disagree	 59%	 60%	 57%		 57%	 59%		 59%	 66%	 49%	
N	(unw.)	 749	 350	 130	 213	 561	 188	 520	 229	
	
For	most	categories,	the	above	answers	show	lack	of	a	sizable	numerical	





answers.	 Again,	 this	 is	 not	 surprising	 given	 that	 lower	 courts	 have	 also	
reached	divergent	conclusions	on	this	issue.	This	has	important	implications	
for	 trials	 involving	 criminal	 threat	 statutes,	 suggesting,	 for	 example,	 that	
jury	instructions	need	to	be	particularly	clear	about	what	standard	is	to	be	





One	 of	 the	 recurring	 stories	 on	 college	 campuses	 involves	 student	
groups	preventing	 expression	by	 speakers	 they	deem	offensive.	 In	 some	
cases,	this	involves	pressuring	the	event	hosts	or	university	administrators	


















	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 51%	 62%	 39%	 45%	 51%	 51%	 47%	 57%	
Disagree	 49%	 38%	 61%	 55%	 49%	 49%	 53%	 43%	















	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 40%	 48%	 30%	 36%	 40%	 41%	 35%	 47%	
Disagree	 60%	 52%	 70%	 64%	 60%	 59%	 65%	 53%	








	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total	 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 23%	 24%		 28%	 19%	 22%	 26%	 14%	 35%	
Disagree	 77%	 76%		 72%	 81%	 78%	 73%		 86%	 65%	



















	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 19%	 20%		 22%		 16%	 18%		 21%	 10%	 30%	
Disagree	 81%	 80%		 78%		 84%	 82%		 79%	 90%	 70%	





“disrupt[ing]	 the	 speech	by	 loudly	 and	 repeatedly	 shouting	 is	 acceptable	
(Table	7),	and	nineteen	percent	of	respondents	finding	it	acceptable	for	a	
student	group	to	use	violence	to	prevent	the	speech	(Table	10).	Addition-










survey	also	 included	a	 “not	 sure”	option.	 In	 the	Economist/YouGov	2017	











question	are	considered,	 the	agree	percentage	 in	 the	18-29	age	group	 is	
slightly	over	 seventeen	percent	of	 that	 subset	of	 responses	 (obtained	by	
dividing	 14	 by	 81),	which	 is	 close	 to59	 the	 nineteen	 percent	 number	 ob-
served	in	the	Villasenor	2017	survey.60		






the	McLaughlin	 question	 spanned	 the	political	 spectrum:	 Thirty-five	per-
cent	 of	 Democrats	 agreed,	 as	 did	 thirty-one	 percent	 of	 Republicans	 and	
twenty-six	percent	of	 Independents.62	The	FIRE	2017	survey	asked	a	very	
different	violence-related	question,63	finding	that	1	percent	of	respondents,	













full	 sample	of	1500	respondents,	and	would	be	 larger	 for	subsets.	 Id.	at	204.	For	 the	violence	





































	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
Yes	 39%		 39%	 44%	 40%	 38%	 43%	 31%	 51%	
No	 44%	 41%	 39%	 44%	 44%	 44%	 49%	 38%	
Don’t	know	 16%	 15%	 17%		 17%	 17%	 13%	 21%	 11%	







It	 is	 interesting	 to	compare	the	answers	 to	 this	question	to	 the	same	
question	asked	in	the	FIRE	2017	survey.	In	the	FIRE	2017	survey,	46	percent	































































	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 64%	 62%	 75%	 63%	 62%		 67%	 58%	 71%	
Disagree	 36%	 38%	 25%	 37%	 38%		 33%	 42%	 29%	










	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 62%	 54%	 76%	 67%	 63%		 58%	 57%	 69%	
Disagree	 38%	 46%	 24%	 33%	 37%		 42%	 43%	 31%	















answered	 “no”,	 and	 seventeen	 percent	 answered	 “I	 don’t	 know.”69	 Of	
course,	the	questions	in	two	surveys	are	different:	FIRE	was	asking	a	general	









































	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total	 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Agree	 62%	 65%	 62%	 58%	 63%	 60%	 60%	 66%	
Disagree	 38%	 35%	 38%	 42%	 37%	 40%	 40%	 34%	
N	(unw.)	 1500	 697	 261	 431	 1116	 384	 1040	 460	
	
Sixty-two	percent	 of	 respondents	 overall	 (and	 in	 all	 categories,	more	
























	 	 Political	Affiliation	 Type	of	college	 Gender	
	 Total		 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
Option	 1	
(positive)	 53%		 61%	 47%	 45%	 53%	 54%	 52%	 55%	
Option	2	
(open)	 47%	 39%	 53%	 55%		 47%	 46%	 48%	 45%	





	 Total	 Dem	 Rep	 Ind	 Public	 Private	 Female	 Male	
Option	1	
(positive)	 22	 28	 15	 18	 NA	 NA	 28	 16	
Option	2	
(open)	 78	 72	 84	 81	 NA	 NA	 72	 83	
	
And,	 yet	another	data	 source	on	 this	question	 is	 found	 in	 the	Econo-
mist/YouGov	September	2017	survey,	which	asked	this	question	and	for	the	
18-29	age	group	and	had	responses	of:	Option	1:	thirty-two	percent;	Option	
2:	 forty-seven	 percent;	 Not	 Sure:	 twenty-three	 percent.72	 Further,	 if	 the	
“not	 sure”	 answers	 are	 removed	 and	 the	 Economist/YouGov	 September	








above,	 the	 among	 the	 Villasenor	 2017	 respondents,	 fifty-three	 percent	
made	this	choice.	There	are	several	possible	causes	for	these	divergences,	
including	differences	in	methodology	across	the	various	surveys	as	well	as	

































































	 Total	 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
Agree	 91%	 90%	 94%	 92%	 91%	 91%	 90%	 92%	
Disagree	 	9%	 10%	 6%	 		8%	 		9%	 		9%	 10%	 		8%	





	 Total	 Dem	 Rep	 Ind	 Public		 Private	 Female	 Male	
Agree	 94%	 95%	 95%	 93%	 93%	 96%	 94%	 94%	
Disagree	 		6%	 		5%	 		5%	 		7%	 		7%	 		4%	 		6%	 		6%	
N	(unw.)	 1500	 697	 261	 431	 1116	 384	 1040	 460	
	
As	these	results	when	combined	with	the	data	presented	earlier	make	
clear,	 there	 is	 extremely	 strong	 theoretical	 support	 for	 the	 First	Amend-


































	77	 See,	e.g.,	 the	Fire	2017	survey,	supra	note	8,	at	9,	stating	that	“At	 least	half	of	students	(54%)	
agree	that	they	have	stopped	themselves	from	sharing	an	idea	or	opinion	in	class	at	some	point	
since	beginning	college.”	(parentheses	in	original).	
